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#52.20 6/17/69

Memorandum 69-T70

Subject; Btudy 52.20 - Sovereign Immnity {Prisoners and Mental Patients)

In thie memorandum, we review the comments received afiter distribution
of the tentative recommendation relating to the revision of two chapters of
the governmental liability act: (1) Police and Correctional Activities
and (2) Medical, Hospital, and Public Health Activities. Two copies of
the tentative recommendation are attached. Please mark your suggested
editorial changes on one copy to turn in to the staff at the June 26-28
meeting.

Various letters containing comments on the tentative recommendation

are attached as exhlbits.

General reaction

The reaction to the tentative recommendation was genperally favorable.
However, the comment of Herbert Haflf, Claremont attorney, in Exhibit VI
seems to indicate the feelings of private attorneys: "I think that your
thoughte on the changes are well taken. Quite frankly, I feel that all
governmental imminities are examples of the most regressive legislation
except in a few limited areas such as whether or not they give a parele,
constituting a basis of govermmental lisbility. . . . It 1s hard to Justify
the immunities, tut I feel to the extent we're going to have to live with
some of them, that your recommendations in these sections ere well taken."

The California State Bar Committee on Governmental Liability and
Condemnation unanimously epproved the tentative recommendation. The Com-
mittee, however, expressed the view that the immunity now enjoyed by

governmental entities for injuries to or caused by mental patients is harsh
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in some respects and needs further study. One suggestion that the Com-
mittee felt could receive consideration was a limitation on possible
recovery specifically restricted to mental patients. The staff believes
that such a proposal should not be encouraged becsuse once such a concept
is introduced into the law, its spread to other areas of the law would
be difficult to contain. Moreover, we believe that we can better expend

our resources on other projects.

Specific comments

Employee immunity. Exhibit I appears to have been written with the

misunderstanding that the immunity conferred on public entities by Sec-
tions 844.6 and 854.8 was being extended to public employees.

Mandatory indemnification of employees. Exhibit IV is a letter from

& Sacramento attorney. He advocates mandatory Indemnification for all
public employees. The mandatory indemnification provision applies to all

practitioners of the healing arts (includes all licensed medical personnel).

With respect to other employees, it is discretionary whether the employee
is to be indemnified. This 1s the scheme thai was set up by amendments
made to the 1963 bill after it was introduced. The scheme is inconsistent
with the basic scheme of the act«-the entity bears the ultimate liability
for the acte or cmissions of its employees--but the staff recommends

that no attempt be made to change the 1963 decision of the Legislature on

this point.

Discovery in malpractice cases. Exhibit IIT is a letter from Justice

Robert Eingsley Justice Kingsley points out a specific problem that .arises

in malpractice cases because the public entity cannot be sued. A mental

-2




i
;

patient who has been treated by numercus unknown attendants and has been
injured may have difficulty in gainlng access to the hospital records to
obtaln the names of the persons attending to him. Such records may be
confidential under the Californis Public Records Act Section 6254. A
John Doe complaint may not assure access to the records since only parties
can be ordered to produce documents. Code Civ. Proc. § 2031. Perhaps
the records can be obtained by taking the deposition of the records cus-
todian if a subpoena duces tecum is served. It should be noted that
this situstion does mot arise in a private malpractice case because the
hospital can be named as a party.
Justice Kingsley suggests the following solution: “allow the injured
patient in a mental institution to file a claim with the entity; then
provide that he may request, in suppoort of that claim, all information
that he could obtain by discovery procedures in a lewsuilt against the
entity, with the right to a court order to obtain it if not voluntarily
given. Then provide that the entity may, but rneed not, allow or settle
the claim without suit; but if the entity does not allow or settle, then
1imit the patient to his lawsuit against the employee or employees involved. . « -
Does the Commission wish to expend resources in an attempt to solve this problem?

Definition of "county psychietric hospital." Exhibits V and VII

are letters from the County Counsels of Los Angeles County and Santa
Clara County. These letters suggest that Section 854.3, which defines
“oounty psychiatric hospital,” is not sufficiently broad to cover all
facilities used to treat persons suffering from mental illness. The
definition of county psychiatric hospital refers to Section 7100 of the

Wwelfare and Institutions Code (text reproduced in Exhibit VITI--attached)
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and is limited to hospital facilities. Insofar as the broad general
immunity provided by Section 854.8 is concerned, we do not belleve that
the immnity should be expanded beyond the extent proposed in the tenta-
tive recommendation. Under present law, "mental institution" is defined
to mean "any facility for the care or treatment of persons committed for |

mental illness or addiction.” (It has been held that the county psychiatric

unit of the county hospital is within this definition.)} The tentative
recommendation proposes to extend this to include the county facilities
for the detention, care, and treatment of persons who are or are alleged

to be mentally disordered or mentally retarded, whether or not committed.

The broad general immunity provided by Section 854.8 is then limited to

"ippatients."” This scheme appears to be a desirable clarification of the é
immnity provided by Section 854.8 that accepts the legislative decision
that resulted in the inclusion of that section in the governmental liability
act.

At the same time, the other specific immunities provided in the
article on medical, hospital, and public health activities should not be
limited to hospital facilities. Accordingly, the staff recommends that
the definition of "mental illness or addiction" be expanded so that cer-
tain other immunities (not including Section 854.8) will be expanded.

The definition should read:
854.4, As used in this chepter, "mental illness or addiction”
means any conditlon for which a person may be detained, cared for,

or treated in a mental institution or in & facility designated by &

county, pursusnt to Chapter 2 {commencing with Section 5150) of

Part 1 of Division 5 of the Welfare and Institutions Code, for the

detention and evaluation of any person who is or appears to be & i
danger to others or to himself or to be gravely disabled.

-



This revisicon would affect the immunities provided by Sections
855.8 (text set out Exhibit VIII}, 856, and 856.2. While this would
expand the immunity conferred by those sections, the expansion is con-
sistent with the nature of the immunities provided.

Relationship to other immmity provisions. Exhibit VII refers to

various sections of the Welfere sand Institutions Code which grant Im-

munities to certain public employees. The text of the Welfare and
Institutions Code sections to which reference is made are set out in
Exhibit VIII attached. It is suggested in Exhibit VII that the substance
of the above provisions could be included in the Govermment Code pro-
vigions dealing with mental patients. The staff believes that the
provisions quoted above are better placed in the Welfare and Institutions
Code. No harm results to the extent that they overlap the immnity pro-
vided by the Govermment Code.

Chronic alcoholics. Exhibit VII notes that the provisions of the

Welfare and Institutions Code cover court-ordered evalustions for chronic
alcoholics. See Welf. & Inst. Code §§ 5225-5230. However, these provisions
cover only "a criminel defendant who appears, as a result of chrenic
alcoholism, to be a danger to others, to himself, or to be gravely dissbled.™
There appears to be no need to be concerned with this portion of the

Welfare and Institutions Code since the immunities for prisoners would

apply. Moreover, the revised definition of "mental illness or addiction"
would make the specific immnities provided in Sections 855.8, 856, and

856.2 applicable.




Approval far printing

Although & number of the letters guestion whether the immanities are
justified insofar as they provide the public entity with an immnity in
a case where the public employee is liable, the staff suggests that the
tentative recommendation be approved for printing. As drafted, the ten-
tative recommendation merely clarifies existing law and makes no signifi-
cant substantive changes. The staff does not believe it would be desirable
to expend our resources in an effort to determine what significant sub-

stantive changes should be made in this area of the law.

Respectfully submitted,

John L. Cook
Junior Counsel




c

Yemo £9-T70

ETHIRTTE 1T

G, J. CUEMMINGS
FROFENAICNAL ENDINEER
LIDEMBE NCO. M, E. 2414
E48 CARLATON AVENULE

AKLAMND, CALIFORNIA Fas10

o

FHOuE akks Gopz [415) 8X2-484

Mamcn 20-69,

CaLirF, Law REvision Cowmissy
ScHooL OF Law, STanFomp LNV
STanForo, CaLiroruia, 94305,

GENTLEME N

REGARDING # 52w=# 1
RELATING TO GOVERNMENT i1ABL
ASSUMPTIONS AND RECOMMENDATI
Fes. 4=1949 ame wELL TAKEN
THEY SHOULD BE SET UP AS A $
FUTURE LEG! SLATION,

SIKCERELY

DN,

il 4

BTT: Mm,Jomn 4,.DeMouLLY.

0 MECOMMENDATION
Li1TY, | FEEL THE
ONS AS REVISED
AND | FEEL THAT
TANDARD FoOR




-~

“momy £9e70 ETEITT T

SCHER & CORNBLUM ATTORNEYS AT LAW
MEYER SCHER SUNNYVALE, CALIFORNIA 94086
BRUCE CORNBLUM 203 50UTH MURPHY AVENUE

739.5300

Aprii 4, 1968

California Law Revisior Commaission

. 'School of Law

Stanford University
Stanford, California 94305

Gentlemen:

This letter ig written in response io the tentative recommendation
of the California L.aw Revision Commission No. 10, revised February 14,
1989, relating to revisions of Governmental Liability Act, Policing
Correctional Activities, Medical Hospital and Public Health, and mcre
apecifically, relating to suggested extension of immunity {0 government
employses under the Government Code §844, 6 relating to injuries caused
by or to "prisoners, " and modification of §854, 8 of the Government Code
which confers general immunity upon & public entity but pot upon its public
employees for injuries causecd by persons "committed” or "admiited” to
"inental institutions, "

With regard to the extension of any immunities to public employees,
it seems that this iz most unfortunate. Mo person, whether he be an independent
party or prisoner should have his future, bealth or welfare be subject to
negligent acts of others by virtue of théelr employment, unless the legislature
can take notice andd guarantee that their employees are superior to other types
of employees, Ag I understand it, 2ll goveroment agencies are having
problems with obtaining qualified, tompetent caretakers in the jails or
otherwise. Huwever, basically, I would refer the Commission to the recent
cage of McCorkie v. ity of Los Angeles, TU0 AC 262, 271 (1969), where it
employeg 2hall not be granied irnmunity by virtue of "acts of discretion'
where the injury was not proximately caused by the discretion per se but
rather the negligence in exercising that discretion,

It is my suggestion: First, that the sanctity of immunity not be extended

in these areas of law; secondly, that if public employees are 1o be clothed with

the cloak of immunity, the comment or statute specifically relate that he only
he protected in the exercisc of discretion bui that no immunity would accrue
come the consequences of his negligence in conducting the immunity, as under
the McCorkle case.

Ver gﬁruly youf's,

' 2
[ brieer frimibl_
BRUCE CORNBLUM
BC:bg
cc: California Trial Lawyers Association
Guarantee Bldg., Third Floor
10290 - 12th Street
Sacramento, California
Atin: James L. Frayne, Executive Director
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John H, DeMoully, Esq.

Executive Secretary

Cglifornia Law Revision Commission
School of Law :
Stanford University

Stanford, California 94305

Dear Sir:

This letter is written in response to your communication.
dated PFebruary 20, 1969, inviting comments on the draft
of proposed revisions of the Govermmental Idlability Aet,

My concern is with section 854.8 both as originally
enacted and as proposed to be revised. That section
creates a situation in which 1t is usually a practical
impossibility for a patient in a mentsl hospital to
recover for malpractice. In either a medical op a nmental
hospital, the pa%tient ordinarily 1s not aware of the names
of the parade of attendants who. supposedly take care of
him; and neither he nor his attorney are usually in a po-
sltion to determine which starf member, among all of those
who had contact with the ratient, was legally responsible
for any given injury. If the patient is in a medical
hospital, these facts ereate no seriocus problem: the
hospital -- i.e., the public entity -- is 1iable, which-
ever employee or employees were negligent: and discovery
wlil lie againat the defendant entity to gain access to
the hospital records and to obtain the names of people
involved. But, under section 854.8, the entity may not
be sued. And the injured plaintiff cannot use discovery
until he has sued someone; and without discovery, he does
not know who to sue.

I underatand all of the policy reasons that are alleged
to support the immunity. But some method should be
devised that will let the injured patient secure, prior
to suit, the data he cculd obtain after sult if he could
sue the entity -- otherwise the employee's liability



John B, DeMoully, Esqg. March 11, 1969
Page 2

under section 854.8{d) becomes illusory.

The cases that concern me are those of malpractice of some
sort., I s est one scheme {your staff may well think of
a better one If the employee is authorized to practice
a healing art and is gullty of malpractice, the atatute
requirea the entity to pay the uitimate judgment, If

the employee 1s not in that class, the entity, as you
point out, frequently will pay the Jjudgment anyway. Why
not allow the injured patient in a2 mental institution te
file a claim with the entity; then provide that he may
request, In support of that ¢laim, all information that
he could obtaln by discovery proceduresg In a lawsult
against the entity, with the right to z ccurt order to
cbtaln 1¢ if not veoluntarily given. Then provide that

the entity may, but need no%t, allow or settle the claim
without sult; but if the entity does not allow or settle,
then limit the patient to his lawsult against the employee
or employees invoived, the identlties of those persons
being, by now, known to him,

Reapectfﬁlly,r
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Rcbertiﬁfngsley
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BEeaties

Re: Commission’s tentative recommendation
relating to 1lebility of public
entitiea for medical, hospital and
publiic health zotivities,

Centlemen:

After reviewing rhe tentative recommendations
of the Commission on the zbove matter, we believe that
the term “eounty psychiatrie hospital’ as used in
proposed Section 854,3 iz not sufficiently broad to
cover gll facilitiazs ecpevared by counties for the care
or treatment of mentally disordered or addicted persons.

Proposed Section 854.3 defines "county psychi-
atric hospital’ as s hospital, ward, or facility provided
by the county pursugnt to the vrovisions of Welfare &
Institutions Code Section 71060, Section 7100 authorized
boards of superviscrs ts maintain facillities for detention,
supervision, care and treatment of wentaliy disordered or
retarded persons in the county hospital or in any other
hospital.

With the changing concepts of trestwent of
mentally disordered or addicced persons, countiea will be
treating mental patients, addicts and alcoholics ip county
facilities not locatad ia hospitals. 1In areas of treat-
ment of mental illness, drug addiction and alcoholism,
los Angeles County 18 now operating or will operate in the



Californiz Law Revision {ommission
June 3, 19698
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negr future not omly inparient, ¢linic and rehabllita-
tion center services, bul zizo day cave, night care

and halfway house programs. There will be gradaticos
of care as an individual is treated and rzhabllitated
to the voint thet be can bezin teo reiturn to soclely.

I all of these phsses che patient would be under the
care of the Cﬁuﬁt: As & spenific example, this couniy
is now opening & Factliry for treatwent of drug abuse
patiencs.

There seemi no resson bto differentiaste Letween
the liability of counitise for injuriazs to wental patients
or addicts in facilities which happen to be located in
a hospital and those which are aot so looasted,

With the Lantetman-Fetris-Short sct vaking effect
July 1, 196%, rthers caun be no doubt but that chere will
be substantial changes i{n the mode of tresting mental
patients., We belleve that it wouvld he zopropriate to
further examine the effect of the changesz brought oo by
this legislation ss they relate o rotentisl liability
of pubiic sgencies for care of wental peilents.

Favry Crule &ours.
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BYEfmEN L CDGERS

California Law Revision Commission
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School of Law
Stanford University
Stanford., California S4305

Re: GOVERNMENTAL IMMUNITIES
fentlemen:

I think that vour thoughts on the changes are well taken. Quite Frankly,

T feel that all goverrmental immunities are examples of the most regressive
legislation except in a few limited areas such as whether or not they give
a parolt, constituting g basis of governmental Liability.

What is unconscionable is to have a scciety committed to welfare programs,
Workmen's Comaneatxﬂn, Unemployment compensation, and at the save time,
insulate itself Irom design defects and other acts of government.

Allowing full liability except for those extremely limited instances
mentioned, wounld serve [Wo RIrpOS£s:

1. It would compensate people whe require compensation and who
deserve compensatlun. and who would normally get compensation, except for
one thing - the govermment shirks irs pesponsibility.

2. Corrective measures would be taken in response to the defects
and inadequacies of govermment pointed out by such Lawsults.

Tt's hard to justify the immunities, but I feel to the extent weTre golng
+n have to live with some of them,
are well taken.

Si ncorely,
it *gﬁgs?
HERBERT narx?ﬁ'

iy,
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that your recommendations in these sections
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The Law Revision Coumission seems to be trying to make
the Government Liability Act confors to some of the recent changes
in the wental health law; however, I do not feel they have gone far
enough.,

The Lanterman-Petris-Short Act provides for an elaborate
scheme of “detention' for treatment for mental illness. The
detention may be in & 72-hour évaluation and treatment facility,
an intensive treatment facility or a post-treatment facility,
The entire schewe is under the direction of the local county
mental health program and the facillities include county mental
health department centers, county hospital, private hospitals
under contract and Agnlws State Hospital,

Sec. 854.2 of the Guvernmeat Code defines mental institutions
to include state hospitals and county psychiatric nospitals,
County psychiatric hospital (§854.3)is defined to nmean hospital,
ward, or facility provided by the county pursuant to the provisions
of 55100 of the Welfare and Institutions Code. §7100 reacs:

C: ' "The beard of supervisors of each counlty may main-
tain in the county lLiospital or in &ny other heospital
situated within or without the county, suitable
facilities and hoapital service fox the detention,

supervision, care and (reatment ¢f persons who are

mentally discrdersd, menteally retarded, or who are
alleged to be such,

fThe county may contract with public or private
hospitals for any such facilities and hespital sex-
vice when they aze not suitably available in any
institution or establishment maintained or operated
by the county. . . ."

dn :}”

It would appear that the deteation facilities under L-P-S
would come within the defivition of the county psychiatric hos-
pital although it is far from clear. It would seem belter to
either amend §7100 te make it c¢lear that these facilities are
considered county psychiatriec hospitals or to amend §854.2 to
inclade these facilities.

Sec, 856.2 provides for immunity with respect to injuries

by or to an escapee of a mentzl institution. To be compared

are §§ 5154, 5257 and 5306 of the Welf. and Imst. Code.which

grant immunity to the professional perscn in charge of a facility
C: and the peace officer bringiang the persen to the facility for

the "action" of & persoun released prior to the full pexlod of

his commitment. wonder wherher ghe tern "action includes

injury by or to the pewson releasad.

[T
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, 1 alsc wonder whethey it might not be pbest to include
the subsiance of §§3154, 5657 and 3306 in §836.2 of the
Government Cede., 1 also wonder what the relacionship 1is
between Lhe aforementicned sections and §656(ay(3).

Sec. 856{a)(l) graats immunity for determination to
confine a person for mental illness oOr addiction. §3278 of
the Welf. apnd Inst. Code gives lumunity to those persons
authorized to make decisions for the detention to treat under
provisions of L-P-5. Again it would seem that the substance
of §5276 cculd be placed in §5356(a)(1l).

One £inal puint. L-P-5 has provisions dealing with court
ordered evaluations for chronic alecoholics. By the terms of

i
this proposal such individuals weuld not appear o come under
the immunicy sections. I question whether thig is the intent

of the commission.

NEFB:mi

N\




Memorandum 69-70 6/18/69

EXHIBIT VIII

The following sections of the Welfare and Institutions Code are

referred to in the text of Memorandum 69-70:

5154. The professional person in charge of the facility providing
T2-hour treatment and evalustion, his designee, and the peace officer
responsible for the detainment of the. person shall not be held eivilly or
cripinally liable for any action by a person relessed at or before the end

of T2 hours pursuant to this article.

5257: The professional person in charge of the facility providing
intensive treatment, his designee, and the peace officer responsible for
the detalinment of the person shall not be held civilly or criminally lisble
for any action by & person released at or before the end of 14 days

pursuant to this msrticle.

526T. Neither the professionsl person in charge of the facility
providing intensive treatment, nor his designee, shall be held civilly or
eriminally lisble for any action by & person released at or before the end

of 1k days pursuant to this article.

5278. Individuals authorized under this part to detain & person for
T2-hour treatment and evaluation pursuant to Article 1 (commencing with
Section 5150) or Article 2 (commencing with Section 5200), to certify a
person for intensive treatment pursuant to Article 4 (commencing with Section
5250), or to file a petition for postcertification treatment for a rerscn
pursuant to Article § (commencing with Section 5300) shall not be held
either criminally or civilly lieble for exercising such authority in ac-

cordance with the law.
-1-



5306. HNeither the superintendent nor the professional person in
charge of the hospitel providing 90-day involuntary treatment shsll be
held civilly or criminally liasble for any action by & person released at

or before the end of a 90-day period pursuant to this article.

T100. The board of supervisors of each county may maintain in the
county hospital or in eny other hospital situated within or without the
county, suitable facilities and hospitel service for the detention, super-
vision, care, and treatment of persons who are mentally disordered, mentally
retarded, or who are alleged to be such.

The county may contract with public or private hospitale for such
facilities and hospital service when they are not suitably availsble in
any institution or establishment maintained or operated by the county.

The facilities and services, unless subject to or provided under the
Short-Doyle Act, shall be sublect to the approval of the State Department
of Public Health and each perscn having charge and control of any such
hospital shall allow the department to make such investigations therecf as
it deems necessary at asny time.

Nothing in this chapter means that mentally disordered, or mentally
retarded persons may not be detained, supervised, cared for, or treated,
subject to the right of inguiry or investigetion by the department, in
their own homes, or the homes of their relatives or friends, or in a

licensed establishment.

Govermment Code Section 855.8 provides:

855.8. {(a) Neither a pubiic entity nor a public employee acting
within the scope of his employment is liable for injury resulting from
diagnosing or falling to diegnose that a person is afflicted with mental
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illness or addiction or from failing to prescribe for mental illness or
addiction.

(v) A public employee acting within the scope of his employment 1s
pot liable for administering with due care the treatment prescribed for
mental illress or addiction.

(¢c) Nothing in this section exonerates & public employee who has
undertaken to prescribe for mental illness or addiction from liability
for injury proximately caused by his negligence or by his wrongful act
in so prescribing.

(@) Nothing in this section exonerates a public employee from liability
for injury proximately caused by his negligent or wrongful act or cmission

in sdministering any treastment prescribed for mental illness or addiction.
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clusione and can make their views known to the Commission. Any com-
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a8 8 result of the camments it receives. Hence, this tentative recommenda-
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. NOTE

This recommendation ineludes an explanatory Comment to each
section of the recommended legislation. The Comments are written
aa if the legislation were enacted since their primery purpose is
to explain the law a8 it would exist (if enacted) to those who will
have cccasion to use it after it is in effect.
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LETTER OF TRANSMITTAL

In 1963, upon reccmmendation of the Law Revision Commisgion, the
legislature enacted comprehensive legislation dealing with the lisbility
of public entities and their employees. ©See Cal. Stats. 1963, Che. 1681-
1686, 1715, 2029. This legislation was designed to meet the most pressing
problems created by the decision of the Califorais Supreme Court in Muskopf

v. Corning Hospital District, 55 Cal.2d 211, 11 Cal. Rpir. 85, 359 P.2d

457 (1961).

The Commission reported in its recommendetion relating to the 1563
legislation that additiomsl work was needed and that the Commission would
continue to study the subject of govermmentel liabllity. The Commission
recommended to the 1965 Legisleture certain revisions of the Govermmental
Lisbility Act; the recommended legislatlion wes enacted. BSee Cal. Stats.

1965, Che. 653, 1527. A recommendation relating to the statute of
limitations in actions egainst public entities and public employees wes
submitted to the 1969 Legislature.

The 1965 snd 1969 recommendations did not deal with the provisions of
the 1963 legislation that relate to substantive rules of liability and irmunity
of public entities and public employees becsuse the Commisaion concluded that
pdditional time wes needed in which to appraise the effect of these pro-
visions. The Commission hes reviewed the experience under the provisions
of the 1963 legislation that deal with police and correctional activities
and medical, hospital, end public health activities and this recomrendaticn
is concerned with these areas of governmental lisbility. In prepering thie
recommendation, the Commission bas considered both the decipional law and
other published meterials commenting on these provisions. See A. Van

Alstyne, Californis Government Tort Lisbility (Cel. Cont. Ed. Bar 1964); Rote,

Cslifornis Public Entity Immunity from Tort Claims by Priscners, 19 Hastings

Law Journsl 573 {1968).
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TENTATIVE
RECOMMENDATION CF THE CALIFORNIA
LAW REVISION COMMISSICN
relating to
SOVEREIGN IMMUNITY
NUMBER 10 - REVISION OF THE GOVERNMENTAL LIABILITY ACT

Police and Correctional Activities

Medical, Hosmpitel, and Public Health Activities

BACKGROUND

Comprehensive legislation relating to the liability of public entities
and their employees was enacted in 1963. Under that legislation a public
entity is directly liable for the dangerous condition of its prcpertyl and
vicariously liable for the torts of its employees.2 Subject to certain
qualifications,3 & public entity is required to indemnify its employee
against lisbility for acts or omissions within the scope of his employment,l+
80 that in most cases the financisl responsibility for a tort wltimately

rests with the entity.

Gov't Code § 835.

Gov't Code § B15.2. But see Gov't Code §§ BUk.6 and 854.8.

See Gov't Code §§ 84h.6 and 85L.8, which grant the public entity immunity
but do not grant the employee a comparable immunity. See also Gov't
Code § 825.2 (right of employee to indemmity). The public entity is
not required to pay punitive or exemplary demages (Gov't Code § 825)

. and may recoyver.from the -employee -for any claim or Jjudgment paid bx.the
public entity whare the employee acted or failed to sat because of
actual fraud, corruption, or actual malice (Gov't Code § 825.6).

Gov't Code §§ 825-825.6. See also Gov't Code §§ 995-996.6 {defense of
public employees).
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Generslly, the liability of public employees is determined by the same
rules that spply to private persons.5 However, a public employee 1s given
an overriding immunity from liability for injuries resulting from an exer-
cise of discretion vested in him, and the vicarious liability of the public
entity aiso is limited by this immunity for discretionary acts.6

These broad general rules are supplemented by specific ones relating
to certain major areas of potential liasbility. With certein significant
exceptions, these specific rules merely specify the extent to which the
Immunity for discretionary acts applies in particular situations. Such
specific rules are provided for police and correctional activities? and for
mwedical, hospital, and public health activities.8 However, in these two

9

major areas, & broad general lmmunity for a1l injurlies by or to prisoners é
and mental patientslo respectively 1s conferred upon the public entity, but |
not upon the public employee. Thus, to this extent, the ruies in these
areas are lnconsistent with the general rule of vicarious lisbility.
The Commission has reviewed the impact of the legislation enacted in

1963 upon police and correctionel activities and upon medical, hospital,

end public health activities. It has slso considered the effect of judiecisl
decisions that have construed that iegislation. As a result, 1t sulmits

this recommendation.

Z Gov't Code § 820.

6
Gov't Code § 820.2. The leading case interpreting the "dilscretionary”
immunity provision is Johnson v. State of California, 69 Adv. Cal. 813
(1968).
T Gov't Code §§ Buk-8U6.
8
Gov't Code §§ 854-856.4.
9

Gov't Code § Bik.6.

10
Bov't Code § B54.8.
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RECOMMENDATIONS

Police and Correcticonal Activities

General immunity for injurles caused by or to prisoners

Government Code Section 84L.6 gives public entities & broad
immunity from liebility for injuries caused by or to "priscners.”
Except for injuries arising out of the operation of & motor vehicle
or medical malpractice, a prisoner has no right to recover from the
public entity for injuries that result from the negligence of a public
employee or from & dangerous condition of public property. The immunity §
applies to any "inmate of a prisom, jall or penal or correctional

nll Thus, the immunity extends to innocent--as well as gullty-- é

facility.
persons held in custody. However, Section 8LL.6 provides immunity only
for the public entity; it does not cover the public employee {who
remains lisble in most circumstances for his negligence or willful mis-
conduct) nor, except in malpractice cases, does it require the public
entity to pay any judgment against the public employee. Thus, the
section is inconsistent with the general rule under the governmental
1iability act that the employing public entity 1s llable whenever its
public employee incurs a liability in the scope of his employment.

The Legislsture included Section 844.6 in the governmental liability
act despite a recommendation to the contrary by the Commission. The
Commission understands that the section was included in the statute

primerily because it was feared that much litigation without merit would

otherwise result. The Commission has been advised that, in practice,

Gov't Code § 8hL.
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some public entities have followed the policy of paying any Judgment
egainst an employee who acted in good faith in the scope of his employ-
ment even though the entity would be immune from direct liability under
Section 844,6., Under this policy, the employee is protected against
loss and a person with s just clesim recelves payment from the entity
despite the immunity conferred by the section., It is claimed that in
actual operation the section has not resulted in Injustlce but has
provided employees engaged in law enforcement activities with an incentive
to exercise reasonable care towards priscners. Accordingly, deapite the
opinion of asome writers that the section is neither necessary nor
desirable,12 the Commission has concluded that the section should be
retained subject to the following modificetiocns.

Subdivision (4) of Section 8LL.6 requires the public entity to psy
any malpractice judgment against its employee who is "licensed" in one
of the healing arts. This provision might be construed to exclude
medical personnel who are "registered” or "certified" rather than
"licensed" and also might exclude certain medical personnel specifically
exempted from licensing requirements.13 The subdivision should be revised
to make clear thet it epplies to all public employees who may lawfully
practice one of the healing arts, and not merely to those who are
"licensed." This revision would make the provision reflect more accurately

its original intent.

12
E.g., Fote, Californis Public Entity Immunity from Tort Claims by
Prisoners, 19 Hastings L. J. 573 (1968).

13
See, e.g., Bus. & Prof. Code §§ 1626(c) (professors of dentistry),
2137.1 {temporary medical staff in state institutioms), 2147
{medical studente), and 2147.5 (uncertified interns and residents).
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Also, the courts have held that Section 8bl.6 does not affect
liability imposed by Section 845.6 for failure to summon medical care
for a prisoner in need of immediate medical care. The section should
be revised to codify these decisions and to make clear that certain
other special rules of liability prevail over the general immunity

conferred by Section 8U4k.6.



Medical, Hospital, and Public Health Activities

Genersl immunity for injuries caused by or to mental patients

Section 854.8 of the Govermment Code parallels Section 8ik.6
(immunity for injuries by or to a prisoner) and confers & general
immunity upon the public entity--but not upon the public employee--
for any injury csused by or to a person "committed or admitted" to
a "mental institution."” Since enactment of Section 854.8 in 1963,
the provieions of the Welfare and Instituticns Ccde that deal with
the care and treatment of mental patients have been substantially
revised. The terminology of Section 854.8 and related sections no
longer accords with the terms used in the Welfare and Institutions
Code.

The phrase "committed or admitted" in Section 854.8 appears to
have been intended to make that section applicable to 2ll persons con-
fined in mentsl institutions, whether voluﬁtarily or involuntarily.
However, the word "committed" might not be comstrued to cover all
of the variocus procedures now used to effect the confine-
ment of persons in mental institutions.thbreover, although "mentai
institution” is defined in Government Code Section 85L4.2, this
definition also uses the word "committed" {in this case, without the
alternate "admitted") and further is based on the definition of
"mental illness or addiction" set forth in Covermment Code Section

854,%, The latter definition, in turn, is based on terms (now obsolste)

1k See, e.g., Welf. & Inst. Code §§ 5206 (court-ordered evaluation for

mentally disordered persons), 5304 (90-day court-ordered involun-
tary treatment of imminently dangerous persons).
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that formerly were used in the Welfare and Institutions Code.

To reconcile these Government Code Sections with the new terminology
of the Welfare and Institutions Code, Section 854.2 {defining "mental
institution")} should be revised and a new Section 854.3 should be added

to define "county psychiatric hospital." Together, these sections should

include (1) county psychiatric hospitals (see Welfare and Institutions Code

Section 7100}, (2) such state hospitals for the care and treastment of the
mentelly disordered and mentally retarded as are defined and listed in
the Welfare and Institutions Code,l5 and (3) the Californis Rehabilite-
tion Center for narcotic addicts. Government Code Section 85h.4
{defining "mental illness or addiction") should be revised to define
"mental illness or addiction" as any mentsl or emotiocnal comdition for
which a perscn may be cared for or treated in a mental Instituticn. This
revision would eliminate the existing inconsistency between that section
and the revised provisions of the Welfare and Institutions Code, and alsc
would minimize the possibility that future changes in the Welfare and
Institutions Code will create similar inconsistencies.

For the reasons given in the foregoing discussion of Section Bkd.6
{immunity for injuries by or to a priscmer)}, the broad general immunity
conferred by Section 854.8 should be retained, subjlect to the following
modifications:

(1) The immunity showld be restricted to those persons who are
inpatients {inmetes)--as distinquished from outpatients--of & mental
institution. This revision would be consistent with the intent of the

Legislature in enacting the section in 1963.

15
See Welf. & Inst. Code §§ 7200, 7500.
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(2) The section should be revised to specify more clearly the
extent to which the sections that impose specisl liabllities prevail
over the blanket immunity conferred by Section 854.8 and to clarify
the scope of the indemnification requirement for public employees
"licensed" in one of the healing arts. See the foregoing discussion

of incildental changes relating to priscners.

Liability for escaping or escaped mental patients

Section 856.2 presently confers immunity only as to injuries caused
by an escaplng or esceped mental patient. Injurles sustained by the
escapee are not covered. Certain other Jurisdictions impose 1liability
where a mental patient escapes and is injured because of his inebility

(:: to cope with ordinary risks.16 Section 856.2 should be extended to
confer immunity for injuries sustained by an escaplng or escsped meatal
patient. This revision would be consistent with the rationale of
Section 856.2 that the public entity should not be responsible for the

conduct of a mental patient who has escaped or is attempting to escape.

16
See, e.g., Callahan V. State of New York, 179 Misc. 781, 40 N.Y.S5.2d
109 {Ct. C1. 1943), aff'd 266 App. Div. 1054, 46 N.Y.S.2d 104 (1943)
(frostbite sustained by escaped mental patient).
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Miscellaneous

The Commission also recommends a number of technical or clarifying
changés in the Government Code provisions that desl with lisbility in
connection with police and correctional activities. The significant
policy conslderations lnvolved in these changes are covered by the

foregoing discussion.

The Commission's recommendastion would be effectuated by the enactment

of the following measure:




(N

An act to amend Sections B4k.6, Bh5.L, Bi5.6, 846, B5h.2, B5h.i4,

854.8, 855.2, 856, and 856.2 of, and to add Sections 854.3

and 854.5 to, the Government Code, relsting to the liebility

of public entities and public employees.

The people of the State of Californis do enact ss follows:

~10~
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§ 8LL.6

Section 1. Section 84k4.6 of the Government Code is amended
to read:

8LL4.6. (&) Notwithstending any other provision of law
this part , except as provided in subdivisiens-{b)y-{e}y-and-{d)

of this section and in Sections 814, 81%.2, 845.4, and 845.6 , &

public entity is not liable for:

(1) An injury proximately caused by any prisoner.

(2) An injury to any prisoner.

(b) Nothing in this section affects the liability of a public
entity under Article 1 {commending with Section 17000) of Chapter 1
of Division 9@ of the Vehicle Code.

(¢) Nothing in this section prevents & person, other than a
priscner, from recovering from the public entity for en injury
resulting from the dangercus condition of public property under

Chapter 2 (commencing with Section 830) of this part.




§ BLLk.6

(@) HNothing in this section exonerates a public
employee from liability for injury proximately caused by his
negligent or wrongful act or omission. The public entity may
but is not required to pay any judgment, compromise or settle-
ment, or may but is not required to indemnify any publie
employee, in any case where the public entity is immune from
liabllity under this section; except that the public entity
shall pay, as provided in Article 4 {commencing with Section
825) of Chapter 1 of this part, any judgment on & claim against

& public employee iieezsed-ir who is lawfully engaged in the

practice of one of the healing arts under Bivisien-a-(eemmeneiag
wikh-Seetion-560)-ef-the-Business-and-Profeasicns-Code any

law OFf this atate for melpractice arising from an act or

omission in the scope of his employment, and shall pay eny

compromise or settlement of & claim or action, based on such

malpractice , to vhich the public entity has  agreed.

-12=
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§ 84l.6

Comment, Subdivision (a) of Section 844.6 is amended to make clear
that the limited liability imposed by Section 845.4 (interference with
right of prisoner to seek Jjudicial review of legality of confinement )
and Section 845.6 {failure to summon wedical care for priscner in need
of immediate medical care) alsc constitute exceptions to the general
principle of nonliability embodied in Section 844.6. The courts have
held that the liambility imposed on a public entity by Section 845.6
exlsts notwithstanding the broad immunity provided by Section 8ik.6.

Apelian v. County of Los Angeles, 2066 Adv. Cal. App. 595, 72 Cal. Rptr.

{1968); Hart v. County of Orange, 254 Cal. App.2d 302, 62 Cal, Rptr.

73 (1967); Sanders v, County of Yubs, 247 Cal. App.2d 748, 55 Cal. Rptr.

852 {1967). Under the reasoning of these decisions, Section 845.4 also
creates an exception to the immunity granted by Section 8LL.6,

The emendment to subdivision (a) is also designed to eliminate
uncertainty. As originally enacted, this subdivislon eppears to preclude
liability (except as provided in this section) elsewhere provided by any
law. Taken literally, this would impliedly repeal, at least in some
cases, Penal Code Sections 4900-4906 (liability up to $5,000 for erroneocus
conviction). Moreover, as a specific provision, it might even be construed
to prevail over the general language of Government Code Sections 814 and
814.2, which preserve nonpecuniary liability and liability based on
contrect and workmen's compensation. The amendment clarifies the section
by expressly limiting the "notwithstanding” clause to "this part” and
excepting Sections 814 and 814.2. The exception for subdivisioms (b),

{c}, and {d) has been deleted &s unnecessary.

-13-




§ 8LL.6

The amendment to subdivision (d) mskes clear that the mandatory
indemnification requirement in malpractice cases covers all persone
lawfully engaged in the practice of one of the healing arts. The
language of the sectlon, as originally enacted, was unduly restrictive
since it referred only to medical personnel who were “licenéed“ under
the Business and Professions Code. This excluded, under a possible
nerrovw interpretation, physicians and surgeons who are "certificated”
rather than licensed, as well as "registered" opticians, physical thera-
pists, and pharmscists and excluded perscns licensed under other laws,
such as the uncodified Osteopathic Act. In addition, the use of the
term "licensed" precluded application of subdivision (d) to medical
personnel lawfully practicing without a California license. E.g.,

Bus. & Prof. Code §§ 1626(c) (professors of dentistry), 2137.1 {temporary
medical staff in state institution), 2147 (medical students), 2147.5

(uncertified interns and residents).
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§ 8u5.4

Sec.2.. Section 845.4 of the Govermment Code is amended
to read:

845.4. Weither a public entity por a public employee
acting within the scope of his employment is liable for inter-
fering with the right of a prisoner to obtain a judicial deter-
mination or review of the legality of his cdnfinement; but a
public employee, and the public entity where the employee 1s
acting within the scope of his employment, 18 liable for injury
proximately caused by the employee's intentional and unjustifiable
interference with such rigbht, but no cause of action for such

injury may-be-ecemmeneed ghall be deemed to accrue untll it has

first been determined that the confinement was 1llegal.

Comment. Section 845.4 is amended to refer to the time of the
accrual of the cause of action. This amendment clarifies the relation-
ship of this section to the claim statute. As originally enacted, the
statute of limitatione might have expired before illegality of the
imprisonment was determined--a determination that mist be made before

the action may be commenced.
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§ Bk5.6

Sec. 3. Section B45.6 of the Government Code is amended to
read:

845.6, FNeither a public entity nor a public employee is
liable for injury proximately ceaused by the failure of the
employee to furnish or obtain medicsl care for s priscner in his
custody; but, except as otherwise provided by Sections 855.8 and
856, a public employee, and the public entity where the employee
is acting within the scope of his employment, is liable if the
employee knows or has reason to know that the prisoner is in need
of immediate medical care and he fails to take reasonable action
to summon such medical care. Nothing in this section exonerates a

public employee }ieemsed-in who 1s lavfully engaged in the practice

of one of the hesling arts under Bivisien-P-{eemmeneing-with

Seedtior-500)-ef-the-Busineas-nad-Frefessions-Code any law of this

state from liabllity for injury proximately caused by malpractice
or exonerates the public entity from iisbility-fer-iniury

prexiEately-endsed-by-sueh-malpractiee 1ts obligaticn to pay any

Judgment, compromise or settlement that it is required to pay

under subdivision (d} of Section 84L.6 .

Comment. Section B45.6 is amended to expand the group of public
employees who are referred to as potentially liable for medical malpractice
to include all types of medical personnel, not merely those who are
"licensed"” under the Business and Professions Code. This conforms Section
8Y45.6 to amended Section B4h.6. The amendment also clerifies the relation-

ship of Section 845.6 and subdivision {d) of Section 8L4.6.

-1F -




O

§ 8h6

Sec. 4. Section 846 of the Government Code is amended
to read:

846. Neither a public entity nor a public employee is
liable for injury caused by the failure to meke an arrest
or by the failure to retain an arrested person in custody.

"Wailure to retain"” inecludes, but is not limited to, the

escape or attempted escape of an arrested person and the

release of an arrested person from custody.

Comment. Section B46 is amended to add the second sentence
which codifies existing law and makes clear that "faillure to
retain” includes not only discretionary release of an arrested
person but also negligent failure to retain an arrested person j

in custody. See Ne Casek v. City of los Angeles, 233 Cal. App.2d

131, 43 Cal. Rotr. 294 (1965){city not liable to pedestrian

injured by escaping arrestee).
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§ 854.2

Sec. 5. Section 854.2 of the Govermment Code is
anended to read:

854.2 As used in this chapter, “"mental institution"’
means any faeiliiy-fer-ithe-eare-or-ireaipent-of-pergens

cemmitted-for-mentai-illsegs-or-addietion siate hospital for

the care and treatment of the mentally disordered or the men-

tally retarded, the California Rehabllitation Center referred

to in Section 3300 of the Welfare and Imstitutions Code, or

any county psychiatric hospltal .

Comment. Section 854.2 is amended to specify more precisely
the institutions that are embraced within the definition. For-
merly, the definition included only facilities "for the care or
treatment of persons committed for mental illness or addiction.”
The amendment makes clear that the designated institutions are
"mental institutions” even though they are used primerily for
persons voluntarily admitted or involuntarily detained (but not
"econmitted") for observation and diagnosis or for treatment.

See, e.8., Welf. & Inst. Code §§ 703 (90-day court-ordered
observation and treatment of minors appesring to be mentally 111),
705 {temporary holding of minor in psychopathic ward pending hear-
ing), 5206 {court ordered evaluation for mentally discrdered
persons ), 5304 (90-day court-ordered involuntary treatment of
jmninently dangerous persons), 6512 (detention of mentally retarded
Juvenile pending committment hearings).

Section 7200 of the Welfare and Institutions Code lists the
state hospitals for the care and treatment of the mentally dis-
ordered and Section 7500 of the Welfare and Institutions Code lists

the state hospltals for the care and treatment of the mentally
=18~
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§ 854.2

retarded.

The principal purpose of the California Rehabilitiation
Center, established by Section 3300 of the Welfare and Institu-
tions Code, is "the receiving, control, confinement, employment,
education, treatment and rehabilitation of persons under the
custody of the Department of Corrections or any agency thereof
who are addicted to the use of parcotics or are in imminent
danger of becoming so addicted.” Welf. & Inst. Code § 3301.

"County psychiatric hospital" is defined in Section 854.3

of the Government Code. See also Goff v. County of Los Angeles,

25y cel. App.2d 45, 61 Cal. Rptr. 840 (1967)(county psychiatric
unit of county hospital as "mental imstitution").

Not included within the scope of Section 854.2 are certain
units provided on the grounds of an institution under the
Jurisdiction of the Department of Corrections (see Welfare and
Institutions Code Section 6326) and farms, road camps, and
rehabilitation centers under county jurisdiction {see Welfare and
Institutions Code Sections 6404 and 6406). These facilities, how-
ever, come within the ambit of Government Code Section 844 apd the
broad general immunity for liability for injuries to mental patients
conferred by Cection 854.8 is extended to cover liability to inmates

of these facilities by Section BLL.6.

-19-
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§ 854.3

Sec. & Section 854.3 is added to the Govermment Code,
to read;

854.3. As used in this chapter, "county psychiatric
hospital” means the hospital, ward, or facility provided
by the county pursuant to the provisions of Sectiomn 7100 of

the Welfare and Instlitutions Code.

Comment. The term "county psychiatric hospital" is defined
to include the county facilities for the detention, care, énﬂ
treatment of persons who are or are alleged to be mentally
disordered or mentally retarded., Seg Welf, & Inst. Ccde
§ 7100. The definition takes the same form as in other statutes.

See, e.g., Welf. & Inst. Code §§ 6003, 7101.
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§ 854.4

Sec. 7. Section 854.4 of the Govermment Code is
amended to read:

854.4, As used in this chapter, "mental illness or
eddiction" means memiel-illredsy-mental-diseorder-bordering
en-mentai-illneasy-pental-defieieney;-epilepsy;-habit-forming
drug-addietiony -nsarectie-drug-addictiony-dipoonania-ey
iaebriety;-sexnal—psyeheﬁathy,-er-suea;mentai-abne!mality

ag-to-evidenee-uiter-inek-of -pover-to-eontrol- saxual-impulees

any condition for which a person may be. detained, cared for,

or treated in s mental instituticnm-.

Comment. Section 85k.4 is amended to eliminate the specific
listing of mental or emotional conditions for which a person could,
at the time the section was enacted, be committed to & public
nedical facllity and to substitute general language that inecludes
all mental cor emotionel conditions, including eddietion, for which a
person may be voluntarily admitted or involuntarily detained In a
mental institution. See Section 854.2 (defininz "mental institution”).

Since epactment of Section 85k.4 in 1963, the Welfare and
Institutions Code has been revised to mske & pumber of changes in
the categories of mental illness previcusly specified in thie
sectlion. The amendment eliminates the inconsistency between Sec-
tion 854%.4 and the revised provisions of the Welfare and Institu-
tions Code relating to mental illness and minimizes, if not
eliminates, the possibility that future revisions of those provisicze

will create a similar inconsistency.
=21~
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§ 85h.5

Sec. 8., Section 854.5 is added to the Government Code, to read:
854.5. A4s used in this chapter, "confine" includes admit,

commit, place, detain, or hold in custody.
]

Comment. Section 854.5 has been added to make clear that Sections

856 and 856.2 apply to all cases within the rationale of those sectlons.

=20




§ 854.8

Sec. 9. Section 854.8 of the Govermment Code 1s amended
to read:

854.8. (a) Notwithstanding any other provision of
iaw this part , except as provided in ewbdivisiens-{bj;-{e)

and-{dJ)-of this section and in Sections 81k, 814.2, 855, and

855.2 , a public entity is not liable for :-£33-Am an injury
proximately caused by , ARy-person-eemmiited-or-admitied-te-a
mentai-institubionr-~{2)--An-injury-te-any-perscn-eonmitied

or-admitted-4te Or to, an ippatient of a mental institution.

{b) Nothing in this section affects the liability of
a public entity under Article 1 (commencing with Section
17000} of Chapter 1 of Division 9 of the Vehicle Code.

(e¢) Nothing in this secticn prevents a person, other

than a-persen-cemmitied-or-admisited-se an inpatient of a mental

imstitutuon, from recovering from the public entity for an
injury resulting from the dangerous condition of public
property under Chapter 2 {commencing with Section 830) of this
part.

(d) Hothing in this section exonerates a public employee
from liability for injury proximately caused by his negligent
or wrongful act or omission. The public entity mey but is
not required to pay any judgment, compromise or settlement,
or may but is not required to indemnify any public employee,
in any case where the public entity is immune from liability
under this section; except that the public entity shall pay,

as provided in Article 4 {commencing with Section 825) of
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§ 854.8

Chapter 1 of this part, any judgment based on a claim against

a2 public employee iieemsed-in who is lawfully engaged in the

practice of one of the healing arts under Pivisicn-2-{eemmene-
ing-with-Beetion-500)-ef-the-Basiness-and-Professions-Cede

any law of this state for malpractice arising from an act or

cwission in the scope of his employment, and shall pay any
compromise or settlement of a claim or action , based on' such mal-

practice ,~ to which the public entity has agreed.

Comment. The changes in subdivision (d) and in the intro-
ductory portion of subdivision (&) of Section 854.8 parallel the
similer amendments to Section 844.6 and are explained in the Com-
ment to that sectiocn. Subdivision {a) is further amended to clarify
the scope of the immnity. The term "inpetient” is used in place of

"gny person committed or admitted,” thus making clear that the
immunity ‘covers only inmates of mental institutions and noi outpatients.
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§ 855.2

Sec. if}. Section 855.2 of the Government Code 1is
amended to read:

855.2. HNeither a public entity nor a public employee
acting within the scope of his employment is liable for
interfering with the right of an inmate of_a medical facility
operated or maintained by a pudblic entity to obtain a judicisal
determination or review of the legality of his confinement;
but a public empleyee, and the public entity where the employee
is acting within the scope of his employment, is liable for
injury proximately caused by the employee's intentional and
unjustifiable interference with such right, but ne cause of

action for such injury mey-be-eczmemeed shall be deemed to

accrue until it has first been determined that the confinement

wad illegal.

Comment. The amendment to Section 855.2 is similar to that

made to Section 845.4. See the Comment to Section 845.Lk.
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§ 856

Sec. 11. Section 856 of the Govermment Code is amended
to read:

856. (a) Neither a public entity nor a public employee
acting within the scope of his employment is liable for any
injury resulting from determining in accordance with any appli-
cable enactment:

(1) Whether to confine a person for mental illness or
addiction.

(2) The terms and conditions of confinement for mental
illness or addiction i#m-s-medieal-faeility-eperated-or-srintained
by-a-publie-entity . |

(3) Whether to parole , grant a leave of absence to, or

releass a person Evem-eenfinemens confined for mental 1llness
or addiction in-a-mediesl-faeility-operated-or-maintained-by-a
public-entity .

(b) A public employee is not liable for carrying out with
due care a determination described in subdivision {a}.

{c) Nothing in this section excnerates a public employee
from liability for injury proximately caused by his negligent
or wrongful act or omission in carrying out or failing to carry
out:

(1) A determination to confine or not to confine a person
for mental illness or addictlon.

{2) The terms or conditions of confinement of a person for
mental illness or addiction in-a-medieal-foellisy-operased-o¥

maintained-by-a-publie-enbisy .
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{3) A determination to parole , grant a leave of absence

to, or release a person frem-eonfinemead confined for me...
illness or addiection ia-a-meéieal—#aei;itr-a?e*ateé'ef”ﬂaiﬂ‘3*594

by-a-puesie-enkity .

Comment. Section 856 is amended to make reference to "leave U
absence” since the Welfare and Institutions Code appears to consider
such leaves egquivalent to paroles. See Welf. & Inst. Code § T351.
The phrase "in a medical facility operated or malntained by & public

" -
entity," which appém<a poyr times in the section, has been deleted

()

because, to the extent that this Phrése nad any substantive effect,

it resulted in an undesirable limitation on the Imgunity provided by

Section 856.
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§ Bs6.2

Sec. 12. Sections 856.2 of the Government Code is amended to
read:

856.2. (a) WNeither a public entity nor a public employee is
iisble for an injury caused by or to an escapilng or escaped person
who has been eemmitied confined for mentsl illness or addictlon.

(b) Nothing in this section excnerates a public employee

from liability:

(1) If he acted or failed to act because of actual fraud,

corruption, or actusl malice.

(2) For injuries inflicted on an escaping or escaped mental

patient in recapturing him.

Comment. The smendment of Section B56.2--by insertion of the words
"or to'-- makes it clear that injuries sustained by escaping or escaped
mental patients are not a basis of liability. COther Jjurisdietions have
recognized that, when a mentgl patlent escapes as a result of negligent
or wrongful acts or omissions of custodial employees, injuries sustained
by the escapee as a result of his inability due to mental deficiency or
illness to cope with ordinary risks encountered may be a basis of state

liability. See, e.g., Callshan v. State of New York, 179 Misc. 781, 40

N.Y.S.2d 109 (Ct. C1. 1943), aff'd 266 App. Div. 105k, 46 N.Y.S.2d 10k

(1543){frostbite sustained by escaped mental patient); White v. United

States, 317 P.2d4 13 (4th Cir. 1963)(escaped mental patient killed by
train). The immunity provided by Section 856.2 makes certain that
California will not follow these cases.

Formerly, Section 856.2 covered only persons who had been “committed"

for mental illness or addiction. The substitution of "confined" for
-28.
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§ 856.2

"ecommitted" makes clear that the lmmunity covers all persons who are
confined for mental illness or addiction, whether or not they are
"committed."

Subdivision (b) has been added to limit the immunity under subdivision
(a) for injuries to an escaping or escaped mental patient to cases where
such immunity is appropriate. Paragraph (1) adopts langusge used in
other provisions of the Govermmental Liability Act. BSee, e€.g., Section
995.2 {grounds for refusal to provide for defense of action against
public employee)}. Paragraph (2) is consistent with the general rule that
a public employee is liable for his negligent or wrongful act in caring

for mental patients.
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